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BEFORE THE
COUNTY OF SACRAMENTO
ENVIRONMENTAL MANAGEMENT DEPARTMENT
STATE OF CALIFORNIA

In the Matter of the Penalty Order Issued to:

WARING’S DUMP . OAH No. N2007040062
SWIS #34-CR-5017 | -
APN’s 038-0202-001; 038-0182-005; and
038-0182-010

KRISHNA LIVING TRUST;
RAGHVENDRA SINGH,

Appellant.

DECISION

On May 23, June 25, June 26, June 27, and July 13, 2007, in Sacramento, California,
Catherine B. Frink, Administrative Law Judge, Office of Administrative Hearings, heard this
matter serving as a Hearing Officer pursuant to Public Resources Code section 44308.

Raghvendra Singh (appellant) appeared on behalf of the Krishna Living Trust,
Raghvendra Singh and Kiran Rawat, as trustees.

John E. Reed, Deputy County Counsel, County of Sacramento, representéd the County
of Sacramento Environmental Management Department, State of California (EMD). The
County’s representative, Lisa Todd, Supervising Environmental Health Specialist, was present.

Evidence was received and the record was heid open for submission of closing
arguments, EMD’s Closing Brief was received on July 24, 2007 and was niarked as Exhibit
HH. Appellant’s Closing Brief was received on August 13, 2007, and was marked as Exhibit
27. EMD’s Reply Closing Brief was received on August 24, 2007, and was marked as
Exhibit II, The record was closed and the matter submitted on August 24, 2007.

' On August 22, 2007, the Office of Administrative Hearings received a fax from appeliant, addressed to the Administrative Law
Judge and Mr. Reed, which was marked as Exhibit 28 for identification only. On September 4, 2007, the Office of Administrative
Hearings received a two-pagu fax from appcllant, which was marked as Exhibit 29. The first page was a duplicate of Exhibii 28;
the second page was entitied “Reply Arguments.” Both Exhibit 28 and Exhibit 29 appear 1o reilerate issues raised in Appellant’s

. Ciosing Brief and in & fax submitted by appeliant on July 16, 2007, marked as Exhibit 26. Neither Exhibit 28 nor Exhibit 29was
separately considered for any purposc herein.



TT09/17/26007 06:10 FAX 916 874 8207 SAC COUNTY COUNSEL B v T S

PRELIMINARY MATTER

At the conclusion of the hearing on July 13, 2007, appellant was given the opportunity
to provide case citations in connection with appellant’s Exhibits 10 and.11. Appellant was
ordered to submit the citations by close of business on July 16, 2007, or the documents would
not be considered. On July 16, 2007, appellant submitted a document, which.was marked as
Exhibit 26. This document contained a citation to U.S. v. W.R. Grace & Co. (2005) 429 F.3d
1225, which pertained to Exhibit 10. Appellant provided no citation for Exhibit 11, which he
identified at hearing as an unpublished decision. Consequently, Exhibit 11 is not in evidence,
and is not considered for any purpose herein. :

ISSUES PRESENTED?

1. Did the EMD have jurisdiction to issue the January 28, 2005 Notice and Order
and/or the March 7, 2007 Notice of Penalty Assessment?

2, Are appellant’s objections to the Janvary 28, 2005 Notice and Order waived by
the fact that appellant did not file a timely appeal of said Notice and Order?

3. Did the EMD act properly in issuing the March 7, 2007 Notice of Penaity
Assessment? '

4. Were the penalty amounts assessed in the March 7, 2007 Notice of Penalty
Assessment appropriate?

FACTUAL FINDINGS
Jurisdiction of the EMD

1. The Couhty of Sacramento EMD is a local enforcement agency (LEA) for the
State of Califomia Integrated Waste Management Board (CTWMB or Board)

2. ' The Public Resources Code (PRC), Division 30 governs the regulation of waste
management in California. EMD, as a LEA, is authorized by PRC section 43209 and Title 14,
California Code of Regulations (14 CCR), sections 18051 and 18084 as the enforcement
agency for Solid Waste Code Enforcement in Sacramento County. Part 7, Article 2.5, defines
the LEA’s jurisdiction over burn dump sites, the cooperative effort to be employed by the LEA,
the CIWMB, the Department of Toxic Substances Control (DTSC) and the State Water
Resources Control Board (SWRCB or Water Board), as well as the LEA’s authority to enforce

? In a document treated by EMD as a Statement of Issues, appellant listed 19 “Reasons for Having No Enforcement
Action for Waring’s Dumyp.” These matters will be individually addressedin the Legal Conclusions under the
general categories sct forth in Lhe “Issues Presented.”
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provisions of Division 30 of the PRC in bringing burn dump sites into compliance with
apphcable statutes and regulatlons :

3. In October of 1993, the Legtslature enacted the Solid Waste Disposal and
Codisposal Site Cleanup Program (Pub. Resources Code § 48020 ct seq.) (AB2136).* PRC
section 48022 states: '

The Legislature finds-and declares all of thé following:

(a) Pursuant to the legal framework and definitions pertaining to
solid waste contained in this division, the board and the local
enforcement agencies have general authority and responsibility

- for responding to environmental conditions at solid waste disposal
sites to ensure protection of the public health and safety and the
environment,

(b) The definitions of "solid waste,” "solid waste disposal,” and
"solid waste landfill" establish some of the parameters for the
general authority and responsibility of the board and the local
enforcement agencies.

(c) The Solid Waste Disposal and Codisposal Site Cleanup
Prograin established under this article establishes a mechanism for
funding the cleanup of solid waste disposal sites and the solid
waste at codisposal sites under specified conditions and
circumstances.

{d) A burn dump site is a solid waste disposal site and, as such, is
a site that is eligible for funding pursuant to the program,
provided all other criteria for program eligibility are met.

(e) Pursuant to the Health and Safety Code, the Department of
Toxic Substances Control has general jurisdiction, authority, and
responsibility regarding hazardous substance release sites.

(£) Pursuant to the Water Code, the State Water Resources

* The “regulatory overlap, conflict, and duplication™ between the CTWMB and the SWRCB, and between the
CIWMB and LEAs, was recognized by the Legislature in PRC section 43101, effective October 1, 1993, which
resulted in the enactment ofthe Solid Waste Disposal Regulatory Reform Act of 1993 (Pub. Resources Code, §
43100 et seq.) to reform and streamline the state’s solid waste disposal regulatory process.

4 The purpose of AB2136 was to provide funding for the cleanup of solid waste disposal sites and to ek repayment
of funds expended pursuant te its provisions from responsible parties to the extent feasible, including by imposition
of a lien on the real property owned by a responsible party that is subject to the remedial action (Pub. Resources
Cede, §§ 48023 and 48023.5)
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Contro? Board and the regional water quality control boards have
general jurisdiction, authority, and responsibility regarding
protection of the waters of the state, including, but not limited to,

sohd waste and hazardous waste dxscharges ‘ o

(g) Most burn dump sites nnpact multlple medla Burn dump sites -
usually contain hazardous substances and, therefore, most can be
characterized generally as hazardous substance release sites. Burn
dump sites also contain predominantly solid waste and, therefore,
can be characterized generally as solid waste disposal sites. Some
burn dump sites impact, or have the potential to impact, waters of
the state.

(h) Burn dump sites are presumed to be solid waste disposal sites,
subject to the general authority and responsibility of the board and
the local enforcement agencies. In addition to this general
presumption, it is the intent of the Legislature to require that the
procedures set forth in Section 48022.5° be followed to ensure

* PRC section 48022.5 states:

' (a) For the purposes of this section, the following terms have the fol]owmg meanings, unless the
context clearly requires otherwise:

(1) "Burn dump site” means a solid waste disposal site that meets all of the following conditions:
(A) Was operated prior to 1972. |

(B) Is closed.

(C) Prior to clo‘sure, was a site where open burning was coﬁducted.

(2) "Department” means the Department of Toxic Substances Control.

(3) "Regional board" means a Califomia regional water quality contro] board.

(4) "Remediation oversight agency” means the entity responsible for enwronmental oversight on a
burn dump site remediation project.

{5) "Sensitive land use” means either of the following:

(A) Use for residences, schools, day care facilities, hospitals and hospices, and other facilities or
structures that have a high density of occupation on a daily basis.

(B) Use as a park, golf course, or any other, similar open-space area that is made available for
public use, when the park, golf course, or open-space area has a potential for human exposure 10
hazardous substances.

(b) On or before June 30, 2003, the department, in consultation with the board and the State Water
Resources Control Board, shall develop protocols to be utilized by the board and the local
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enforcement agencies for site investigation and characterization of hazardous substances at bumn
dump sites.

(1) The protocols shall'include, but need not be limited to, both of the following items:

(A} Sampling and analysis protocols to be utilized by the board and the local enforcemant agencies

for site investigation and characterization of hazardous substances at burn dump sites.
(B) Appropriate abatement measures for nonsensitive land uses.
(2) In addition, the protocols may include either or both of the following items:

{A) Cleanup guidclines, levels, or thresholds for one or more typical constituents of concern based
on nonsensitive land uses,

(B) Specifications for confirmation sampling on partial and complde clean-closed sites.

{c) Whenevér the board receives an application for funding under this article for & burn dump site,
the board shall use the protocols developed by the department under subdivision (b) to investigate
and characterize hazardous substances at the site. '

(d) Once sufficient site information is available, the board shall notify the department and the
appropriate regiona) board of the board's interest in providing funding and remediation oversight
for the site.

‘ {e) For a nonsensitive land use site, the board shall proceed as the remediation oversight ag cm:y,
following the notification required under subdivision {d), unless the department or regional board
requests a site consultation meeting under subdivision (g).

{f) For an existing. or proposed sensitive land use site, the board shall request a snte consultation
meeting under subdivision (g). '

(g) For sites with existing or proposed sensitive land uses or water quality impacts, or where -
otherwise requested by the department or a regional board, the board, the department, the State
‘Water Resources Control Board, and the appropriate regional board shall hold a site consultation
meeting to determine which agency will provide remediation oversight. If, following a review of
the site information, the department or a regional board requests to provide remediation oversight,
that request shall be granted. If the department or a regional board does not request to provide
remediation oversight, remediation oversight of the site shall remain with theboard. In cases where
the board requested the mesting, the determination of remediation oversight agency shall be made
within 30 days of the board's request for the meeting.

(h) The board may require the imposition of an environmental restriction on anyburn dump site
where solid waste or residuals from the burning of solid waste is left in place. The environmental
restriction shall meet the requirements descnbed in Section 1471 of the Civil Code, and the
restrictions shall run with the land.

(i Onor beforc March 30, 2003, the board and the department shall enter into an agreement
relating to the funding of any activities of the department approprlately conducted pursuant to this
section. .

{i) Nothing in this section is intended to limit the authority of the board, the department, the State
Water Resources Control Board, or a regional board pursuant to other provisions of law.
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" that harardous substances and hazardous wastes at burn dump

4,

sites arz adequately characterized and safely managed and
remediated in consultation with, or under the direct oversight of,

- the department or the appropriate regional water quality ¢ontrol
 board, or both .

- Pursuant to PRC section 48022. 5, subdivision (b), DTSC, in consultation with
'CIWMB and 'the Watcr Board, adopted the Protocol for Burn Dump Site Investigation and -
Chatacterization, dated June 30, 2003 (Burn Dump Protocol). Figure 1 of the Burn Dump
Protocol, entitled “Process for Identification of Lead Remediation Oversight Agency at.
California Burn Dumy Sites,” depicts the overall process for burn dump site evaluation and

determination of the lead agency for remediation oversight.

5.

Chapter 1.1 of the Burn Dump Protocol states, in part:

In the early 19705, the burn dumping process was phased out in
response to the Clean Air Act Amendments. Today most burn
dumps are considered closed sites as their operations ceased prior
to the development of specific regulatlons addressing the closure
of disposal facilities. Burn dump sites not operated under
appliceble permits at the time are considered illegal disposal sites.
Currently, there have been approximately 500 burn sites identified
within the 2,500 solid waste sites identified in the Closed Illegal
and Abandoned (CIA) Site Program of the CIWMB. These sites

. are listed in the Solid Waste Information System (SWIS) database

6.

compiled by CIWMB. ... Burn durIJp sites identified in the SWIS
‘and under the CIA Site Program® undergo continued monitoring
and inspection. Additional sites not included in SWIS are
contirually identified; many of these sites include burn dump
sites.

Chapter 1.3 of the Bumn Dump Protocol contains the following definition of

“Burn Dump:”

For the purposes of this document and as stated in AB709, a “burn
dump site” shall be defined as a closed, solid waste disposal site,
where open burning was conducted prior to 1972. A “closed” site
shall be defined as a non-active solid waste disposal facility or site
which operated and ceased accepting waste prior to
implementation of environmental regulatory closure requirements

[FARUITE

(k) Nothing in this section is intended to préclude any qualifying entity from applying for and

receiving fundiny, assistance under any other provision of law.

% Site 1dentification Progr.m (SIP).
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or standards (1972) and does not include illegal or abandoned
sites, ' - ' -

.Chapter 1.5 of the Burn Dump Protocol discusses regulatory authority and -

jurisdiction, and states in part:

8.

. Burn dump sites are typically classified as solid waste disposal
" sites. Depending onthe environmental characteristics found at a

particular burm-dump site, the site may fall under the regulatory
jurisdiction of the CIWMB (including LEAs), DTSC and/or the
SWRCB (including the RWQCBs),”

Califomia law does not specify that any one agency has

jurisdiction over solid waste sites. However, the law is clear that

only DTSC and the RWQCBs have authority over hazardous
substance releases and can “certify” a hazardous substance
cleanup as having met state. standards and/or requiring no further
action.

To date, most of the burn dump sites that have been identified in
California have fallen under the regulatory jurisdiction of the
CIWMB and LEAs for the purpose of permitting, inspection,
abatement of nuisance and immediate contact issues. While
CIWMB and LEA authority does not extend to final remediation
and “certification” of site clean up, these agencies have been
looked to for guidance and assistance for characterization and
remediation of burn dump sites to meet state minimum standards.

gjouy

Chapter 1.5.2 of the Burn Dump Protocol describes the regulatory authority and
jurisdiction of the CTWMB:

CIWMB?’s and the LEASs’ authority to inspect and investigate
burn dumps is contained in Public Resources Code (PRC)
Sections 44100, 40122 and 40191, CIWMB involvement in burn
dump wgulatlons has primarily been by:

¢ Providing assistance to LEAs in investigation, evaluanon
* and remediation of burn dump sites. LEAs are agencies
primarily responsible for regulating and enforcing state
minimum standards, remedial investigation oversight,
regular inspection and review of post closure land use; and

7 Regional Water Quality Control Boards.
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» - Participation in remediation and/or abatement of high
priority burn dump sites where the responsible parties are
unable or unwilling to perform timely cleanup and where
there is a threat to public health.and safety or the
environment. CIWMB may provide technical support and

_ grant money through the Solid Waste Site Cleanup
Program and/or the Closed Illegal and Abandoned Site
'Program '

9. Chapter 7. 0 of the Burn Dumnp Protocol describes the consultation process for
selection of a lead regulatory agency for remedial oversight. It confirms that, “[i]t is likely that
a LEA or the CIWMFE will act as the lead regulatory agency through completion of the
PWCS.”™ However, “for sites with existing or proposed sensitive land uses or water quality
impacts, or where otherwise requested by DTSC, SWRCB or the appropriate RWQCB, the
CIWMB, DTSC, SWRCB, and the appropriate regional board shall hold a site consultation
meeting to determine which agency will provide remediation oversight....If DTSC, SWRCB or
the appropriate RWQCB does not request to provide remediation oversight, remediation
oversight of the site shall remain with the CTWMB.”

Histary of Waring's Dump

10.  The property known as Wanng s Dump is located in the vicinity of 63 Street
and Morrison Creek in Sacramento, California. Current owners include appellant (APN’s™ 038-
0202-001, 038-0182-005, and 038-0182-010); Esther and Lazar Lupsa (Lupsas) (APN’s 038-
0182-006 and 038-0182-007); and the City of Sacramento (APN’s 038-0180-008 and 038-
0182-011). Waring’s Dump is listed on the CIWMB Solid Waste Information System (SWIS)
as number 34-CR-5017."°

11.  Historical documents maintained by EMD indicate that the dump site was
created by removal ol road rock at the time of construction of Highway 99, resulting in the
creation of a large “borrow pit” approximately S0 feet deep and covering approximately three
acres, Completion of sewage disposal plants at Mather Field and Signal Depot increased the
flow of Morrison Creek, causing seepage to fill the excavated area with water to a depth of 20
to 30 feet, resulting in a hazardous condition. A request by the property owners, Albert and
Frances Waring, to fill this pit was granted in the late 1940s, with the understanding that the fill
was to be rubbish and construction waste. Complaints were received from residents in the area
regarding burning at the Waring Dump site. Mr. Waring operated without a permit, with the
understanding between Mr, Waring and the City of Sacramento that, upon request from the
City, the dump would be closed.

® Preliminary Waste Charucterization Study,
® Assessor’s Parcel Number.

' The SWIS is a database maintained by CIWMB to track solid waste disposal sites.
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12.  Inthe mid-1960s; Morrison Creek’s channel was widened, deepened and
realigned as pait of Sacramento County’s flood control “Drainage Bond Pro;ect,“ and an
engmeered berm now separates it from the disposal site.

13 In a letLer to the County of Sacramento, Air Pollution Control sttrlct dated
June 11, 1987, Francis B. Dillon, attorney for James and Genevieve Dallosta, stated that “Mr.
and Mrs. Dallosta purchased the property'" in October of 1958 from Albert and Frances -

- Waring. To their knowledge there has been no dumping or solid waste disposhl at the site -

during the term of their ownershxp nor are they aware of any such activities prior to their
acquisition of the property.” :

14, Houston Tuel and Robert Newton purchased the parcels now owned by appellant
between 1980 and 1991, A “squatter” built a shack/garage on one of the parcels in or about
1990. Mr. Tuel and Mr. Newton sold the parcels to appellant in 2001, as reflected in a Grant
Deed notarized on October 31,2001, and recorded. At the time of sale, Mr. Tuel and Mr.
Newton gave appellant a copy of an engineering study which showed the dumnp site to not be
hazardous.

15.  On Sepiember 24, 2002, Tammy Derby, Senior Environmental Health Specialist
for the EMD, sent a letter to Mr. and Mrs. Dallosta with regard to APN (38-0182-007, which
stated in part:

In September 2002, you contacted Sacramento County
Environmental Management Department staff to discuss one of
the properties containing Waring's Dump. You requested
information regarding regulatory requirements in relation to
development of the property. As Local Enforcement Agency
(LEA) for solid waste permitting, inspection, and enforcement in
Sacramento County, the LEA is responsible for the regulation of
closed disposal sites. As a former disposal site, the Waring’s
Dump is on the LEA’s inventory of sites that require potential
oversight. Based on the history of site, [sic] the LEA is providing
you with information concerning the regulatory requirements you
will have to meet in order to develop the site.

16.  The EMD informed Mr. and Mrs. Dallosta that, prior to development of the
property or any changes in current land use, they were required to provide EMD with a site
characterization, consisting of a site investigation work plan which was to be the basis of a ficld
investigation; a closure plan; and a post-closure land use plan.

17.  On November 10, 2003, Ms. Derby received an email message from Troy
Givans, Business Environmental Resource Center (BERC), Department of Economic

' Described in the letter as “APN 038-182-06 and 07,” curvently owned by the Lupsas.
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) Development
-stated, in part

The email referenced the Wanng s Dump parcels owned by appellant and

L have «u quick question regarding a closed landfill site (apn: 038~
0202-001, 038-0182-005 & 038-0182-010). The owner of the
property is trying to build a house and has indicated that there is a
1000 foot buffer for a residence? The facility is closed, are you
aware of restrictions that prohibit building near a closed facility?...

Ms. Derby responded by email on November 10, 2003, as follows:

18.

Troy, building on a closed:landfill is tricky business. In this case,
the site operated (was created) prior to Title 27, California Code
of Regulations, landfill regulations. When the regulations were
enacted, pre reg sites were put in a different category than active
sites. In absence of any post closure land use change, the site is
subject to very little regulatory oversite [sic]. When the owner
proposes to build on the site, everything changes. The 1000 £t
setback is only one of the issues to deal with. The owner will
have to perform a site investigation to determine the extent of the
fill and characterize the waste, monitor for LF gas, “close” the site
in accordance with applicable regs—cap, cover, grading, sloping,
appropriate vegetative ground cover. The closure plan has to be
reviewed and approved by us, CIWMB, and most likely
RWQCB....Also, your client can contact us for further info. The
CIWMB folks have some grant money available to remediate old
closed, pre reg sites that may be helpful to your client....

As a result of the inquiry about possible development of the Waring’s Dump site,

the EMD requested that the Remediation, Closure and Technical Services (RCTS) Branch of
CIWMB perform a Phase I and Phase II investigation to determine appropriate remedial
measures necessary to protect public health and safety and the environment. A site
investigation of the Waring’s Dump was completed, and CIWMB issued a Final Site
Investigation Report (SIR) dated March 2004. The SIR was completed in accordance with the
Burn Dump Protocol adopted pursuant to PRC section 48022.5, subdivision (b). According to
the SIR, “[t]he investigation was conducted in order to : 1) determine the thickness of cover
material placed over the waste material at the site; 2) determine the horizontal and vertical
extent of waste, and 3 perform sampling and analysis of waste and soil to determine the site’s
chemical characteristics.” The objective of the investigation was “to provide site date that will
allow the LEA to determine if additional cover or reconfiguration of the waste is required to
protect public health and safety.” Under Section 4.1, Findings, the SIR states that a total of 20
trenches were dug over the three-acre parcel, and that “[tJhe investigation verified that the site
has no cap.” The average depth of the waste in the center of the pit was estimated to be
approximately 23 feet. Under Section 4. Results and Findings, the SIR noted that trenches were
sampled at various depths, and “waste was found in all the trenches inicluding in fill that might’

10
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appear native but was not on further investigation, above or adjacent to undisturbed native soils
contact.” The SIR further stated: “Waste types included: burned material, metals, concrete,
asphalt, wood waste, cannery waste, glass,'plastics, some household waste, oil residue, .
transformers, insulators, car parts, tires.” (emphasis supplied) Water, which was encountered in -
all trenches, was “oily and appcarcd gmylsh black and locally smelled strongly of petroleum
and/or hydrocarbon px oducts :

" The matenal sumpled contained elevated concentrations of metals compared to
background values, with contaminant concentrations exceeding the soluble threshold limit
concentration (STLC). In Section 5. Recommendations, CIWMB staff determined that .-
Waring’s Dump does not meet state minimum standards for closed disposal sites because
“A. The waste-disposa! area is not covered; B. The site is not graded for drainage; and C. There
is evidence of waste  exposire caused by erosion.” .

The SIR concluded:

CIWMB staff concurs with Sacramento County LEA’s
observations that the site does not meet State Minimum
Standards, 27 CCR §20650 (grading of fill surfaces), §20790
(leacheate control), and §20820 (drainage and erosion control).
CIWMB staff recommends that this report be forwarded to the
Departiment of Toxic Substances Control (DTSC) and the
Regional Water Quality Control Boards (RWQCB) for review
based on analytical results and sensitive receptors in the proximity
of the disposal site.

Staff recommends that a cover be placed on the site to meet state
minimum standards and to prevent exposure to the public, and the
_environiment. ...

19.  Onlulv 8, 2004, EMD staff met with representatives of DTSC, the RWQCB,

_ and CIWMB, in accordance with the Burn Dump Protocel. The agencies applied the Process
for Identification of Lead Remediation Oversite Agency and determined that EMD, as the LEA,
would have lead responsibility for regulating the Waring’s Dump site in its current condition.

~ In making this desngn.mon, DTSC and the RWQCB determined that water quality and
hazardous waste issues did not warrant either agcncy taking lead responsibility over the
Waring’s Dump site remediation.

20. By letter dated August 19, 2004, EMD notified appellant of the results of the SIR
investigation. The letter stated that EMD “has lead responsibility for regulating the site in its
current condition and has the authority to require that the site be closed in accordance with
applicable California Code of Regulations, Title 27 requirements.” EMD informed appellant
that, “[d]ue to the presence of hazardous levels of lead and zinc identified in soils, and the close
proximity of numerous residential properties,” LEA staff require closure of the site in

11
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accordance with Tltle 27 of the California (,odc of Regulat:ons (27 CCR). The Ietter further-
stated,

- Submitta} of a-closure plan will be required.- This plan will be
** reviewed by the LEA, Regional Water Quality Control Board,
Califomia Integrated Waste Management Board, and possibly
.~ Department of Toxic Substance Control....Please note, in
" accordance with 27 CCR 21100(d): ¢losed sites for which closure
plans were nat approved pursuant to 27 CCR 20164 or
21099. ..shall implement the pr0v1s1ons of these regulations as
" required by the LEA.

The letter acknowledged that “the landfill boundary encompasses multiple parcels,
owned by multiple property owners.” The owners were encouraged to submit a joint closure
plan for the landfill as a whole. Under Requirements for Future Site Development, the letter
stated:

Any plans to develop the site will require compliance with 27

CCR 21190 regarding post-closure land use. Any proposed use of
“the land will require notification of the LEA. Any plans shall be

submitted to the LEA, RWQCB and DTSC for evaluation.

Additionally, any proposed sensitive use (human occupancy) of
the site will require notification and site remediation clearance of
the site by DTSC.

Appellant was given 30 days to contact EMD concerning a date for submission of the
closure plan, and was instructed to contact Tammy Derby with any questions.

21.  On September 1, 2004, Tammy Derby met with appellant and the other property
owners concerning the standards to be applied for closure of the Waring’s Dump site. The
Lupsas were present, as was Marty Strauss on behalf of the City of Sacramento. Also in
attendance were Robert Busby from RWQCB, Tim Patenaude from DTSC, and Dawn Owen
and Alan Berg from CIWMB. AB2136 was explained to the owners, which would involve
CIWMB developing « closure plan for the site, funding the remediation, and imposing a lien on
the property to pay for costs of remediation. Ms. Derby engaged in ongoing discussions with
appellant during the full of 2004 concerning the need for a closure plan for Waring’s Dump. .
According to Ms. Derby, appellant “was not amenable to the AB2136 program from the outset,
because of the lien.” Appellant made various oral proposals for closure of the site, including
the use of concrete as a “cover.” He was told to siibmit a written plan for review, but did not do
S0.

12
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January 28 2005 Not,rce and Order

22.  OnJanuary 28, 2005, EMD issued a Notice and Order — Waring’s Dump (Notice
- and Order), pursuant to PRC section 45000.2nd 14 CCR section 18304, to.all owners of

Waring’s Dump. The Notice and Order states that, “in October and November 2004, City of

- Sacramento staff informed LEA staff that site security measures had been taken for-their
parcels, and stated that a plan to clean up the site by June 2005 was being prepared.” The .
Notice and Order further stated that, after EMD issued the August 19, 2004 letter and met with -
the property owners on September 1, 2004 to discuss remediation requirements for the site,
“I.EA staff has not received any written response from the other property owners.” The Netice
and Order noted: '

The site has not been secured against unauthorized access. The
site has received numerous piles of dirt, rock and other landscape
debris. Additionally, a large accumulation of junk and debris has
collected on the site. '

The LEA concluded that, “due to the presence of hazardous levels of lead and zinc
identified in surface svils, the presence of exposed waste, inadequate cover, absence of site
" security and the close proximity of numerous résidential properties, LEA staff has determined
that the site must be closed in accordance with applicable Title 27 requirements.”

23.  Under SPECIFIC ACTION REQUIRED, The Notice and Order rcquu'ed the
property owners to take action to remedy violations, as noted below:

A, 27CCR section 20530 (Inadequate Site Security) — All points of
access must be restricted to authorized persons only. Site security plan must be
submitted to LEA for approval. Compliance Date: IMMEDIATELY.

B. 27 CCR section 20650 (Inadequate Grading of Fill Surfaces) — (1)
Submit Closwe Plan (see requirements listed below). Compliance Date; March
30, 2005; (2) Implement Closure Plan. Complxance Date: Within 30 days of
LEA approval.

C. 27 CCR section 20750 (Inadequate Site Maintenance) — Remove
all junk and debris. Compliance Date: February 238, 2005,

D. 27 CCR section 21100, subdivision (d) (Failure to Implement
- Closure Activities Required by LEA) — (1) Provide Closure Plan. Compliance
Date: March 30, 2005; (2) Implement Closure Plan. Compliance Date: Within
30 days of LEA approval. Closure plan requirements are as follows:
e 27 CCR section 21135 — Site security must be in place so that all
points of access to the site are restricted.
e 27 CCR section 21137 — Structures must be removed.

13



T0G71T/2607 09726 FAX 916 ETE Y07 T SACT COUNTY COUNSEL T @Oi6

e 27 CCR section 21140 —~ Final cover shall be designed to function
with minimum maintenance and provide waste containment to protect
public health and safety. ~ . .. - '

. .e 27 CCR5ection 21142 — Final grades must be designed and
* -. maintained to reduce impacts to health and safety and take into
. consideration post ¢closure land use.

o 27 CCR section 21145 — Integrity of final slopes must be mamtamed

e 27 CCR section 21150 — A final drainage and erosion system shall be
designed and médintained to ensure integrity of post closure land uses;
to prevent public contact with waste and leachate; to preverit safety
hazards; and to prevent exposure of waste.

e 27 CCR section 21170 ~ The owner shall file a detailed description of
the closed site, including a map, w1th the Recorder of the County in
which the site is located.

¢ 27 CCR sections 20920/20921 - To prov1de for the protection of
public health and safety and the environment, the operator shall
ensure that landfill gases generated are controlled.

» Record Deed Restriction — File appropriate documents to provide for
restricted use of the landfill property.

24.  Under Penaities, the Notice and Order states:

The owner and operator are notified that failure to comply with
the Specific Actions and Terms and Conditions of this Notice and
Order will result in one or more of the following penalties:

% Civil penalties may be sought of up to $10,000 per day per
violation for statutory violations pursuant to Division 30
PRC, Section 45023 and $5,000 per day per violation in
acministrative civil penalties pursuant to Division 30 PRC,

~ section 45011;

» The LEA may petition the Sacramento County Supenor
Court to enjoin the violations and impose other appropriate
injunctive relief. '

.» Continued violation after obtaining injunctive relief may be
punishable as Contempt of Court.

25.  The Notice and Order included requirements for future site development that
mandated complianc: with 27 CCR section 21190 regarding post-closure land use, as well as
submission of plans to the LEA, RWQCB and DTSC for evaluation. Additionally, any
proposed sensitive use (human occupancy) of the site will require notification and site
remediation clearance of the site by DTSC. The Notice and Order concluded with the
following Note:

14
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In accordance 'with PRC 45000(c), the LEA or the California
Integraled Waste Management Board (CIWMB) may contract for
corrective action after an order issued pursuant to PRC 45000(a)
becomus final and the owner fails to comply..

Railure to remedy the aforementioned violation(s) by the required
date(s) may result in the- CIWMB expending available funds to
perform any cleanup, abatement, or remedial work needed to
protect public. health and safety or the cnv1ronment pursuant to
PRC section 48020, :

If the CIWMB expends fimds to perform any cleanup, abatement,
or remedial work, the CIWMB may seek repayment from
responsible parties pursuant to PRC 48020 et seq. Moreover,
funds so expended by the CTWMB constitute a lien upon the real
properly owned by any responsible party that is subject to the
remedial action, pursuant to PRC section 48023.5.

26.  Attached to the Notice and Order was a NOTICE OF RIGHT TO APPEAL
(Appeal Notice), notifying the owners of their appeal rights pursuant to PRC sections 44307,
44308, and 44310. The Appeal Notice stated, in bold type:

If you choose to appeal this action, you must file a request for
hearing no later than 15 days after receipt of the Notice and’
Order at the following address: Sacramento County LEA,
Environmental Management Department, 8475 Jackson
Road, Ste 240, Sacramento, CA 95826.

If you fail to request a hearing within the required time, the
Notice and Order will become final and enforceable.

Events Following Issuance of the Notice and Order

27.  Neither appellant nor the Lupsas filed a request for hearing or otherwise
appealed the Notice and Order, The City of Sacramento filed a Notice of Appeal, Request for
Hearing, and Statement of Issues with the EMD on February 15, 2005. On February 17, 2005,

" EMD staff met with City of Sacramento representative Marty Strauss and CIWMB staff
member Dawn Qwen, The parties determined that the SIR prepared by CIWMB in March
2004 did not examine waste within the boundaries of city-owned property. As of mid-February
20085, the City of Sacramento was in the process of contracting for an additional site
investigation to determine the extent of waste buried on city-owned property. The City of
Sacramento had secured its property against unauthorized access. The City of Sacramento
intended to submit a cleanup/remediation plan after conclusion of its site investigation. Based
upon the information obtained at the meeting, EMD rescinded the Notice and Order as to the
City of Sacramento, and the City of Sacramento withdrew its Notice of Appeal and Request for

15
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Hearing. These withdrawals were mcmonahzed ina letter from EMD to the City of
Sacramemo dated February 23 2005 12

" Site Secunty/Szte-Mamtenance

28, The Notice and Order becamé final against appellant on February 14, 2005. As
of that date, appellant was required to submit a'site security plan to EMD and to secure the
property against unauthorized accéss (Finding 23 A) As of February 28, 2005, appellant was -
requiired to remove all junk and debris from the property (Finding 23. C)-

29.  Tammy Derby inspected Waring’s Dump on June 1, 2005, and prepared a
Closed Disposal Site Inspection Report. Ms. Derby noted that site security was inadequate, in --
. that there was easy access to the property along the west, south, and east sides, in continuing -
violation of 27 CCR section 20530. She also noted that site maintenance was inadequate, in
that dumping of rubbish was occurring on the site, along with an accurmnulation of construction
material and overgrown’ v'veeds, in continuing violation of 17 CCR se_ctién 20750.

30.  Lisa Todd, Supervising Environmental Specialist with EMD, conducted an
mspectmn of Waring’s Dump on September 23, 2005, and prepared a Closed Disposal Site
Inspection Report. ‘Appellant was present for the inspection. The report noted that the site was
not secured, and that adequate fencing must be provided to prevent public access; Ms. Todd
also noted evidence of construction materials and rubbish dumped on the site, as well as
overgrown vegetation. These matters constituted continuing violations of 27 CCR sections
20530 and 20750.

31.  OnMarch 10, 2006, Ms. Todd conducted a joint inspection of Waring’s Dump -
with the City of Sacramento Cede Enforcement Manager Ron O’Connor. 'Appeilant was
present for the inspection. As stated in her Closed Disposal Site Inspection Report, dated
March 10, 2006, “[t]he purpose of the inspéction and site meeting with the owner, Mr. Singh,
was to discuss the ongoing lack of site security and continuous illegal dumping on the site.”
The report noted continuing violations of 27 CCR sections 20530 and 20750, and stated that
“the site must be fenced, and cleaned up immediately.” Regarding site security, appellant was
ordered to “[pjrovide fencing and a secure lock to gated entry to prevent public access by
March 31, 2006.” Regarding site maintenance, the report stated, “Cleanup of the site is in
progress. Remove ali remaining wood, concrete, construction materials and junk and debris on

" the ground surface by March 31, 2006.” The report concluded, “Failure to abate the violations
noted today by compliance timeline give may result in additional enforcement actions.” '

32.  On April 10, 2006, Ms. Todd conducted a follow-up inspection of Waring’s
Dump to determine whether the site had béen secured and whether construction and demolition

12 According to the testimony of William Busath, Supervising Engineer, City of Sacramento, Kleinfelder &
Associates conducted a sile investigation on behalf of he City of Sacramento in November of 2006, and evidence of
waste was found at three locations on City-owned property at the Waring's Dump site. Mr, Busath confirmed the
City of Sacramento’s intention to share in remediatbn costs that affect City-owned property.

16
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debris and inert debris had been removed from parcels 038-0202-001 and 038-0182-005,
belonging to appeltan:. Ms. Todd noted that some posts had been installed along part of one of
the parcels, but no fencing had been installed, and the wooden fence at the entry had been .
removed; the site remained unsecured. With regard to site maintenance, the wood, concrete, .
construction materials and junk and debris had not yet been removed. Contmumg v1olat10ns of :
27 CCR sectlons 205 0 and 20750 were noted ST

33.  Ms. Todd conducted a site 1nspect10n of Wanng 5 Dump on June 19, 2006 and
prepared a Closed Disposal Site Inspection Report. Ms. Todd noted that the site remained:
unsecured. There was no fencing along the south side of the site, along appellant’s property,
and fencing on the west side had been torn down, leaving the site open for possible illegal .
dumping, arson, and vandalism. She further noted that wood, concrete and construction
materials that were to have been removed fromr the site were still there, and weeds were now
one to four feet in height. Approximately half of the-site showed evidence of having been
burned. Appellant was cited for continuing violations of 27 CCR sections 20530 and 20750.
Appellant was ordered to maintain vegetation at less than 12 inches in height to reduce the nsk
of fire, as specified by the local fire authority.

34. Ms, Todd conducted a focused inspection of Waring’s Dump on February 7;
2007. She noted continuing violations of 27 CCR sections 20530 and 20750. She observed
that “the site remains unsecured — no fence along Krishna Trust parcels to prevent site entry.”
She also noted that the site was not being maintained:

Largé piles of mixed solid waste and construction debris on site
from illegal dumping. Tall grasses have grown up around the
three backhoes that are still on site.

Closure Plan

35.  .Pursuant to the Notice and Order, the Waring’s Dump pfopcrty OWners were
required to submit a closure plan to EMD by March 30, 2005, Appellant did not submit a
closure plan by the deadline, and no joint closure plan was submitted by some or al! of the

property owners.

36.  Prior to the March 30, 2005 deadline for closure plan submission, Tammy Derby
sent an email to Wes Mindermann at CIWMB, and others, concerning the possibility of
remediating the Waring’s Dump site under the AB2136 program. In her March 14, 2005 email,
Ms. Derby stated:

Hello All, the Waring’s Dump Notice and Orders were not
appealed. They are final now. Is it possible to request that the
CIWMB provide remediation to the site under the 2136 program?
‘The owners are financially unable to comply. Both sets of
property owners purchased the property with the understanding
that the fill was inert fill, for the most part. Until the LEA

17
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- requesied the CIWMB study, no one knew of the high metals
concentration. 1f this remediation can'be funded by the 2136 -

- monies, CIWMB Board Managed, with a lien placed on the

 properties, then I would like you'to Jom with me and the owners
and explam the process.. : .

37. ° At the same time that EMD was considering the possibility of AB2136 funding,
" CIWMB was exploring the option of obtaining a matching grant for the City of Sacramento. In
a March 17, 2005 email resporiding to Ms, Derby, Scott Walket from CTWMB wrote:

Wes is looking into this and will get back to you. Marty Strauss
from the City has inquired regarding Matching Grants for the City
fo cleanup Warings Dump. We anticipate that a MG option
would be preferable because City appears to also be a PRP."

38,  OnJune 28, 2005, Ms. Derby met Wlth appellant, the Lupsas, and CIWMB staff
. 1o discuss the status of the Waring’s Dump closure plan. At that meeting, appellant stated his
opinion that remediation wag not “time sensitive,” and it was “not critical to move forward.”
Appellant expressed his opposition to allowing CTWMB access to his property for remediation
activities, and stated his intention t6 submit a closure plan. The Lupsas were willing to grant _
CIWMB access to their property and were willing to comply with the Notice and Order.
. CIWMB staff offered to conduct a “scoping investigation” with CIWMB funds, at no cost to
the owners. Appellant “agreed to any access that will not result in a lien against the property.”

39.  On September 7, 2005, Ms. Derby sent the following email to Wes Mindermann
at CTWMB: :

Wes, some time ago we met with the property owners to discuss
the idea of CIWMB staff providing remedsation to the CIA site at
the LEA request and filing a lien against the property for the cost
of the project. The LEA has issued N&Os and they are final and
enforczable and include the information that the LEA and/or
CIWMB will recover costs associated with enforcement actions.
The property owners were agreeable to allow some further
investigation into the costs of remediation. You offered that you
and your staff could do that at LEA request at no cost to the
property owners. By this email, I am asking that [sic] your

_asgistance in determining the feasibility and cost of providing a
cap and grade to this CIA site thru a AB2136 Pro_]ect Please let
me know if you can assist. Thank you.

40.  On September 22, 2005, Lisa Todd met with appellant, the Lupsas, and CIWMB
staff. They discussed the process for CIWMB to conduct a field survey and site investigation to

'* Potential responsible party.
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determine the scope of remediation work, as well as the fact that liens on parcels would
correspond with the percentage of work performed on said parcels. The owners were informed
that signed access agreements would be-needed before work could commence.

: 4], 1 Duriog Ms. Todd’s Sé‘]otembér 23, 2005'ins.'pection of Waring’s Dump (F inding :
30), CIWMB conducted a prelunmary site evaluauon in preparation for the proposed scoping
1nvestlgat10n :

, 42, - ()n Oci ober‘ 13, 2_005, appcllant signed a Property Access Authorization for.
Investigation of Disposal Site, allowing CTWMB staff and/or designated contractor to conduet -
an intrusive investigation of the disposal site, under authority of PRC sections 44100 and
45013, and 14 CCR sections 18083 and 18094, which require the LEA to investigate, inspect
and enforce state minimum standards at CIA disposal sites, The CTWMB field survey and site
investigation of Waring’s Dump commenced in December of 2005.

43.  OnMarch 10, 2006, during her inspection of Waring’s Dump, Ms. Todd noted
that “three (3) backhoes were observed on site and covering of inert waste and site grading has
been occurring without benefit of an approved closure plan as required.” Appeliant was
ordered to cease all grading activity on site immediately, and remove the three backhoes from
the site by Monday, March 13, 2006. Ms. Todd’s inspection report further stated:

At the request of the LEA, and with the cooperations [sic] of the
site owners, the California Integrated Waste Management Board
is designing a closure plan for the site which will meet the
requirements of Title 27 CCR. Upon completion of the closure
plan, the CIWMB and the LEA will meet with all the owners to
discuss the ﬁnal closure plan for the site.

44.  OnMarch 13, 2006, Ms. Todd conducted a focused inspection of Waring’s
Dump to determine whether or not appellant had removed the three backhoes from parcel
number 038-0202-001. Appellant had been informed that no grading was to occur on the site
until a closure plan that complies with Tltle 27 CCR was submitted to and approved by the
LEA. :

45.  OnMarch 17, 2006, the EMD received a one-page, undated, unsigned *“closure
plan” for Krishna Living Trust, with a parcel map attached (March closure plan). The March
closure plan proposed grading all affected parcels with the slope of 1:100 or more toward
Morrison Creek and 63™ Street, to direct the flow of surface water to Morrison Creek; “[t]hen, a
concrete/asphait cover of thickness 2” or more may be prov1dcd for additional safe drainage of
surface water to the Morrison Creek and the 63" Street. On March 24, 2006, EMD staff met
with appellant and explained that his proposed closure plan was inadequate to remediate the site
and did not satisfy the requirements of Title 27 as set forth in the Notice and Order.
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46.- " On Mearch 20, 2006, Ms. Todd conducted another focused inspection of
Waring’s Dump to detérminé whether or not appelfant had removed the three backhoes from
parce] number 038-0202-001. The backhoes were still on the site as of that date. :

© 47." During Ms. Todd’s April 10, 2006 inspection of Waring’s Dump, she noted that
“the threé backhoes were still parked on the site, with'some evidence that inert material was . .
being used to fill depressions observed [sic].” Appellant was cited for a continuing violation of .
27 CCR section 20650, in that he was engaged in gradmg actlvmes at the site w1thout an
‘approved closiire plan in place. :

-48. © OnMay 19, 2006, CIWMB entered into'an agreement with SCS Engineers to

* provide a cover design for Waring’s-Dump, and a detailed cost estimate for the cover

* construction and implementation. SCS Engineers submitted a preliminary cost estimate and -
proposal for cover to CIWMB on.June 21, 2006. A final draft was submitted for review by
CIWMB on July 24, 2006, and two sets of plans and construction cost estimates were delivered
by 8CS Engineers to CIWMB on August 7, 2006. The cost to design, construct, and implement
the cover project for the Waring’s Dump was estimated to be $239,560."* According to the
testimony of Wes Mindermann, the plans and cost estimate were not shown to appellant until.
May of 2007, as part of the document disclosure to appellant in preparation for the appeal ‘
hearing in this matter. The testimony of Mr. Mindermann, a Senior Waste Management
Engineer for CIWMB, further established that the closure plan prepared by SCS Engineers
would bring the Waring’s Dump site into compliance with minimum standards under Title 27.

49. - OnMay 30, 2006, appellant submitted a Closure Plan Report for Waring’s
Dump Closure to EMD, which appellant certified as a civil engineer on June 30, 2006 (May
closure plan). The May closure plan reiterated the proposal in the March closure plan to grade
the site and possibly install a concrete or asphalt cover. The May closure plan contained the
false representation that “the site has the fences and thus, all points of access to the site are
restricted.” The May closure plan also includes the assertions that “there is no need to provide
any closure,” and “the site does not require any further improvement.”

50.  During Ms. Todd’s June 19, 2006 inspection of Waring’s Dump, she cited
appellant for a continuing violation of 27 CCR section 20650, in that the three backhoes were
still on site, surrounded with tall grass, despite orders to remove them and to desist from
grading activities on the site without an approved closure plan. Ms. Todd’s inspection report
references appellant’s May closure plan, noting that it “does not address all Closure Plan
Requirements outlined in the Notice and Order.” Ms. Todd’s inspection report further stated:

At the request of the LEA, and with the cooperation of the site
owners, consultants for the CA Integrated Waste Management
Board have been drafting a closure/fina! grading plan for the site
which will meet the requirements of 27 CCR and the City of
Sacramento’s drainage requirements. This plan is under final

' The estimate includes $12,000 to remove and replace the fence around the entire property.
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revision.. Upon completlon of the closure plan the CIWMB and
LEA wxl] meet with all sxtc owners, :

51. By letter dated July 2’7 2006, Ms Todd adwsed appellant that EMD staff, with
the assistance of CIWMB Solid Waste Cleanup Programs staff, had reviewed appellant’s May -
closure plan and identified various deficiencies, including (1) lack of detail regarding
construction of the cover and the grading plans; (2) proposed structures on site, which have not
been submitted for approval as required for postclosure site uses; and (3) lack of site security.

" EMD recommended that appellant “submit a grading plan with details and specifications that is
[sic] consistent with the requirements for a City grading permit.”"* The letter detailed eight

typical requirements for site/civil plans for rough grading, with the further recommendation that

appellant contact the City of Sacramento Engineering Department for additional requirements.-

52.  Appellant submitted an undated written response to EMD in reply to Ms. Todd’s
July 27, 2006 letter. He indicated he “would take care of all deficiencies without any addmon
to my closure plan.” He further stated: :

I. [am applying the permit for grading from the City of
Sacramento. The City of Sacramento allows some grading
without permit. I will do that without permit. Mr.
Mustafe Botan also suggested that I should grade the
ground as soon as possible. In the process of obtaining the
permit, the City of Sacramento will receive all the required
information.

2. All the postclosure site uses will be submitted to LEA and
- other agencies.

"3 I discussed the site security on page 2 of my report. 1am
still negotiating with the City of Sacramento for more
security. I will address this issue after a reasonable
solution is provided to us by the City of Sacramento.

53.  On September 27, 2006, EMD serit a letter to appellant addressing the points
made in his reply to EMD’s July 27, 2006 letter. In the September 27, 2006 letter, EMD noted
that (1) appellant’s plun to obtain a grading permit from the City of Sacramento “does not
constitute approval by the LEA for you to begin any grading or other remediation activities on
site;” (2) any plan to develop the site must comply with 27 CCR section 21190 regarding post
closure land use, as stated in the January 28, 2005 Notice and Order; and (3) with regard to
appellant’s statement that he is “negotiating” with the City of Sacramento to secure the site, “As
property owner you are responsible for securing the site under 27 CCR sec. 20530. Your

'* At no time did EMD expect appellant to obtain a grading permit from the City of Sacramento as a requirement for
submitting a satisfactory closure plan.
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continued failure to secure the site presents a public health and safety hazard; is an invitationto .
illegal dumping, and is subject to administrative penalties.” The letter concluded:

54.

which stated;

. As you are aware, the CIWMB, at the request of the LEA, and
. pursuant to Public Resources Code Sections 48020-and 48023.5,
" has been working on‘a remediation plan to bring the site into full
. .complitince with 27 CCR. You will soon be receiving a Penalty
Order, including attachments that will describe the remediation ..

plan and advise you of your options at this time.

On September 27, 2006, Ms. Todd sent an email to Steve Levine at CTWMB,

I wanted to check with you to see how far along you are on the
access agreement and lien authorization that we asked you to

- insert in our enforcement order. Every day that goes by we run

55.

the risk of Mr. Singh. commencing unauthorized grading activities
on his own. The other owner, Ester Lupsa, has been calling
regularly since December, the original date that the CIWMB gave
the owner’s [sic] for completing the site survey, remediation plan
and cost estimate. Although the delays due to engineering
contract changes and other thing [sic] were unforeseeable they

" have lead [sic] to a number of complications at the site, including

M, Singh beginning to submit his own eleventh hour “closure
plans.” We really need to get the Penalty Order and all
attachments out quickly.

As of November 2, 2006, CTWMB had stili not provided EMD with the

requested documents. On that date; Dennis Green, Chief of the EMD Hazardous Materials
Division, wrote a letter to Wes Mindermann at CIWMB that stated:

As you are aware, we have been trying t0 develop and issue
enforcement documents to the responsible parties relating to the
Sacramento County property known as Waring’s Dump. We met
with you and members of the CIWMB staff on July 27" of this
year to work out a joint Sacramento County Environmental
Management Department (EMD)/CIWMB effort to achieve
progress towards bringing this property into compliance.
Subsecjuent to that meeting, we developed draft documents and,

as we had agreed, submitted them to CTWMB on August 16™ for
review and edit. At 'that time we were promised a prompt
turnareund from your staff. '

To date, we have yet to receive your input and have been unable
to move forward on the Waring’s Dump compliance effort. This
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" lack of progress has been experienced despité numerous inquiries
from EMD to CTWMB staff relating to the status of the -
enforcernent document review. I am asking for your assistance in
getting this effort moved to completion. Please let me know if1

: need to prowde any addltxonal informatjon.

. 56. - No‘t\mthstandmg the-urgency of Mr. Green’s letter, it was not until February 9,
2007 that EMD 1ssued a Notlce of Penalty Assessment to appellant and the Lupsas. -

57. Durmg Ms. Todd’s February 7, 2007 fooused nmpectlon of Warmg s Dump, she
cited appellant for a continuing violation of 27 CCR section 20650, in that the three backhoes
were still on site, overgrown with weeds. She further noted that “[s]eparate piles of mounded
soil mixed with solid waste are observed on the southeastern portion of the site,” indicating
possible unauthorized grading without an ‘approved closure plan in place.

| _Notice of Penalry Asse .s‘sment

58. On February 9, 2007, EMD issued a separate Notice of Penalty Assessment
(NOPA) to appellant and to the Lupsas. The NOPA issued to appellant stated that appellant
had been issued the January 28, 2005 Notice and Order, citing four violations of Title 27
regulations; that he failed to appeal the Notice and Order; that pursuant to a Penalty Order
attached to the NOPA, he had not complied with the January 28, 2005. Notice and Order;
thereby resulting in continuing violations justifying the imposition of an administrative penalty
on appellant in the amount of $404,000."® The NOPA invited appelant to request the LEA to
schedule a settlement conference pursuant to PRC section 45011, subdivision (b}2).

The NOPA stated that the Penalty Order would become effective in 15 business days of
the receipt, unless appellant (1) agreed to a settlement offer; or (2) requested an appeal by filing
a Statement of Issues along with a Notice of Defense. '

The settlement offered by EMD would have required appellant to sign a Stipulated
Penalty Order attached to the NOPA; immediately sign the Property Access Authorization for
Abatement Action for the California Integrated Waste Management Board to begin abaternent
of the site in accordance with 27 CCR; and perform required compliance activities by deadlines
listed in the Stipulated Penalty Order. The Stipulated Penalty Order specified that CTIWMB was
entitled to seek repayment of funds expended in undertaking the abatement action, and that
funds so expended by the CTWMB constitute a lien upon the real property subject to the
remediation action pursuant to PRC section 42847.5 and/or 48023.5.

The NOPA further stated that, if appellant filed an appeal, the Settlement Offer was
rescinded, and EMD would seek the full administrative civil penalty of $404,000.

18 The administrative penalty sought to be imposed on the Lupsas was in excess of $300,000.
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59.. On February 20, 2007, appellant filed the Notice of Defense with EMD,
requiesting a hearing to ¢ontest the Penalty Order. Appellant also filed a document entitled
“Reasons for Having No Enforcement Action for Waring’s Dump,” which EMD deemed to be
a Statement of Issues filed pursuant to PRC section 44310, subdivision (a)(1):

60.  EMD bheld separate settlement meetings on February 22, 2007, with appellant
and with the Lupsas, to discuss the options set forth in the NOPA, The Lupsas signed the |
Stipulated Penalty Order'and Site Access Agreeinent on February 22, 2007, agreeing to permit
CIWMB to remediate their parcels and place liens on the property for the pro-rated cost of
remediation. Appellant chose to pursue his appeal, and orally informed EMD that he was
wamng the mandatory timeline for hearing in the PRC; however, he failed to submit a written
waiver in time to re-schedule a hearing. Therefore, on March 2, 2007, EMD rcscmded the .
February 7, 2007 Penalty Order without prejudlce : :

“61.  On March 7, 2007, EMD re-issued the NOPA and Penalty Order. By letter
dated March 19, 2007, appellant waived the 30-day timeline to schedule an appeal hearing, and
incorporated by reference his Statement of Issues previously filed with EMD.

62.  On April 13, 2007, appellant submitted a grading plan to EMD. In a letter from
Dennis Green to appellant, dated May 11, 2007, Mr. Green explained that appellant’s grading -
plan was found to be inadequate because (a) it proposed a .2 percent grade, when active
landfills are required to have & minimum three percent grade, and the recommended minimum
grade on older sites was two percent, or a minimum of one percent in extreme cases where no
other alternatives are {easible; (b) based on the plan submitted, more cut and fill appeared to be
required than was reflected on the plan; (c) no details were provided regarding the proposed
drainage system or erosion control measures.

Penalty Assessment

63.  PRC section 45016 lists the matters to be considered prior to making a
determination regarding the amount of any liability that may be imposed pursuant to an order
issued under PRC section 45000 et seq., and which include the following:

(a) The nature, circumstances, extent, and gravity of any violation .
or any condition giving rise to the violation and the various
remedies and penalties that are appropriate in the given
circumstances, with primary emphasis on protecting the public
health and safety and the environment.

(b) Whether the violations or conditions giving rise to the
violation have been corrected in a timely fashion or reasonable
progress is being made.

(c) Whether the violations or conditions giving rise to the
violation demonstrate a chronic pattern of noncompliance with
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this-division, the regulations adopted pursuant to this division, or
- with-the terms and conditions of a solid waste facilities permit, or
- . .pose, or have posed, a serious risk to the public health and safety
"ot to the environment. :

* (d)'Whether the violations or conditions gwmg rise to the
vlolaﬁun were 1ntent10na1 :

(e) thther the violationis or. conditions giving rise to the

- violation were voluntarily and promptly reported to appropriate
authorities prior to the commencement of an investigation by the
enforcament agency :

(f) Whether the violations or condmons giving rise to the
violation were due to circumstances beyond the reasonable
control of the violator or were otherw1se unavoidable under the
circumstances. :

(g) Whether in the case of violations of this division, or the
regulations adopted pursnant to this division, the violator has
established. . .programs prior to committing the violation that will
-help to prevent violations of the type com:mtted in the future [list
of programs omitted].

64.  Dennis Green applied the criteria set forth in PRC section 45016 in assessing the
civil penalties set forth in the NOPA. Mr. Green considered the purpose of imposing mohetary
penalties, which included achieving compliance; protecting the environment; protecting public
health and safety; deterring future misconduct; and eliminating unfair business advantage
gained from noncompliance. With regard to appellant, Mr. Green viewed each of the four Title
. 27 violations as continuing, and calculated the penalty from February 12, 2005 (the date the .
Notice and Order became final) to December 31, 2006, a period of 687 days.'” Whereas PRC
section 45011 allows for a civil penalty of up to $5,000 per day per violation, Mr. Green
imposed penalties that were between two and three percent of the maximum (between $100 and
$150 per day). In selecting a “base amount™ for each violation, Mr. Green considered PRC
section 45011, subdivision (a), the nature, circumstances, extent and gravity of the violation; he
then applied the other factors as matters in aggravation or mitigation of the basc amount, as
-follows: :

A. 27 CCR section 20530 (Inadequate Site Security): Mr. Green used a base
civil penalty of $125 per day; he found that there was a chronic pattern of
noncompliance or serious risk to public health, safety or the environment (PRC section -

1 Although the EMD chose to use 2 cutoff date of December 31, 2006 to calculate the civil penalties, the evidence
established that conditions remained unremediated as of Ms, Todd s Febmary 7, 2007 inspection (Findings 34 and
57).
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45016, subdivision (¢)), and that appellant’s violation was intentional (PRC seetion
45016, subdivision (d)), as'factors in aggravation, with a 10 percent multiplier for each -

. factor (20 percent total). He found no factors in mitigation. He calculated the civil
penalty as follows: $125 per day x 687 days = $85,875. $85,875 + ($85 875 x.20)="
$103 050.

B. 27CCR section 20650 (Inadequate Grading of Fill Surfaces): Mr. Green
used a base civil penalty of $150 per day; he found that there was a chronic pattern of
noncompliance or serious risk 1o public health, safety or the environment (PRC section
45016, subdivision (c)), and that appellant’s violation was intentional (PRC section -

" 45016, subdivision (d)), as factors in aggravation, with a 10 percent multiplier for each
factor (20 percent total). He found no factors in mitigation. He calculated the civil
penalty as follows: $150 per day x 687 days = $103,050. $103,050 + ($103,050 x .20)
= $123,660.

C. 27 CCR section 20750 (Inadequate Site Maintenance): Mr. Green used a
base civil penalty of $100 per day; he found that there was a chronic pattern of
noncompliance or serious risk to public health, safety or the environment (PRC section
45016, subdivision {c)), as a factor in aggravation, with a 10 percent multiplier (10
percent total). He found no factors in mitigation. He calculated the civil penalty as
follows: $100 per day x 687 days = $68,700, $68,700 + ($68,700 x .10) = $75,570.

D. 27 CCR section 21100, subdivision (d) (Failure to Implement Closure
Activities): Mr. Green used a base civil penalty of $135 per day; he found that there
was a chronic pattern of noncompliance or serious risk to public health, safety or the
environment (PRC section 45016, subdivision (c)), as a factor in aggravation, with a 10
percent muitiplier (10 percent total). He found no factors in mitigation. He calculated
the civil penalty as follows: $135 per day x 687 days = $92,745. $92,745 + ($92,745 x

.10)=$102,015.

Appellant’s Credibility

65.  Appellant was an uncooperative and evasive witness at hearing. When asked to
state his name, he said, “[i]n this proceeding, I'm appearing as Raghvendra Singh.” Appellant
“could not remember” the first name which appears on bis passport. He gave a birthdate, but
could not state his age with certainty. When asked about his education and training, appellant
stated he attended Roor Engineering College in India for four years, but claimed notto -
remember the name of the town where the college was located, and could not state the exact
year he graduated. This testimony was wholly lacking in credibility.

66.  Appeliant was evasive and essentially refused to answer questions about where
he lived, who owned the property where he resided, and who else resided at the property.
Likewise, appellant was for the most part non-responsive regarding questions about the Krishna
Living Trust; he could not say if he was the trustee, or the trustor, or how the trust was set up,
or who the beneficiaries were. And appellant was totally evasive concemning the sale of the
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property from Houston Tuel and Robert Newion to the Krishna Living Trust. Counsel for
EMD was essentially deprived of the opportunity to cross-examine appellant on these issues,
which-were relevant to appellant’s claim that he was a bona fide purchaser or an innocent
landowner, or that he had made “all appropriate inquiries,” pursuant to Health and Safety Code -
section 25323.5 and title 42 United States Code sections 9601(35) and 9607(b). Consequently,
the Administrative Law Judge ruled that appellant’s arguments concerning these, issues would

- be disregarded. Likewise, appellant was precluded from arguing his personal inability to pay -

- civil penalties, due 1o his refusal to answer questions-about his financial situation. .

- LEGAL CONCLUSIONS
Appellant’s arguments re :EMD’s lack of jurisdiction are all without merit.

1. Appellant asserts that the EMD lacks jurisdiction over the Waring’s Dump
because, under the Carpenter-Presley-Tanner Hazardous Substance Account Act (Health &
Saf. Code, §§ 25300-25395.40) (HSAA), DTSC and/or the Water Board have exclusive
jurisdiction over all remedial response actions. Appellant cites City of Lodi-v. Randtron
(2004) 118 Cal.App.4th 337 (Lodi) in support of his position. In Lodi, the City of Lodi
established its own environmental enforcement and investigative mechanism (MERLO), and
issued an administrative enforcement order against Randtron which required abatement
actions. The court found that, once a site becomes listed pursvant to Heaith and Safety Code
section 25356 as a hazardous substance release site, all actions carried out in response to
hazardous substance releases or threatened releases shall comply with the procedures,
standards, and other requirements set forth in HSAA. (/4. at 353) DTSC was charged with
sole responsibility for ensuring that the required action in response to a release or threatened
release at a listed site is carried out in compliance with those procedures. (fd. at 353) The
site in question was & listed site under Health and Safety Code section 25356.

Appellant’s argument is not persuasive. The present matter involves an entirely
different environmental condition and a different statutory scheme. EMD, as the LEA, has
an express grant of aythority from the legislature, in PRC section 48022, subdivision (h),

- which states: _ ‘ :

Burn (lump sites are presumed to be solid waste disposal sites,
subject to the general authority and responsibility of the board
[CIWMB] and the local enforcement agencies. In addition to
this general presumption, it is the intent of the Legislature to
require that the procedures set forth in Section 48022.5 be
followed to ensure that hazardous substances and hazardous
wastes at burn dump sites are adequately characterized and
safely managed and remediated in consultation with, or under
the direct oversight of, the department or the appropriate
regional water quality control board, or both.
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There'is no evidence that Waring’s Dump was on the list of hazardous substance .
release sites pursuant to Health and Safety Code section 25356. On the other hand, Waring's:
Dump was listed on CIWMB’s SWIS as a solid waste disposal site (Finding 10). Appellaot’s -,
claim that HSAA provides the exclusive. remedy, and that DTSC is the agency ‘with excluswe _—
authorlty over Waring’s Dump, is without merit.'® : : :

: 2.0 Appellant asserts- that the EMD lacks Junsdlctlon over the Waring’s Dump
because 'of the applicability of the California Land Reuse and Revitalization Act of-2004 .
(Health & Saf. Code, § 25395.60 et seq.) (CLRRA) which, inter alia, established a voluntary .
process for bona fide purchasers, innocent landowners, and contiguous property owners 1o .
make certain the extent of their liability, if any, under state law for hazardous materials
contamination causet| by other persons, without otherwise altering existing state law - -
regarchng liability for hazardous materials releases. (Health & Saf, Code, § 25395.61)
CLRRA is inapplicable to the instant proceeding, in that appellant has taken none of the
actions that would be required to invoke the process set forth in CLRRA; he has not applied
to either the DTSC or Water Board; has not entered into an agreement for a site assessment;
and has not prepared and implemented a ptan to remediate the property; and has not-received
approval from DTSC or the Water Board. (Health & Saf. Code, § 25395.92) Furthermore,
appellant has been precluded from claiming that he is a bona fide purchaser or innocent
landowner for purposes.of CLRRA by reason of his refusal to answer questions at hearing
(Finding 66). : :

3. Appeliant claims that PRC sections 48020 — 48023.5 do not apply to Waring’s
Dump because it was not a burn dump site. “Burn dmnp s1te” is defined in PRC section
48022.5, subdivision (a)(1) as a solid waste disposal site'® which was operated prior to 1972;
is closed; and, prior to closure, was a site where open burning was conducted. The evidence
established that Waring’s Dump operated with the acquiescence (although without a permit)
of the City of Sacramento in the 1940s (thus prior to 1972), and that residents in the area
complamed about burning taking place at Waring’s Dump (Finding 11). Testing performed
at the site in 2004, as summarized in the SIR, revealed the presence of burned material
(Finding 18). Thus, Waring’s Dump meets the statutory definition of a burn dump site, and
appellant’s contention is without merit.

4, Appellant claims that DTSC and/or the Water Board have jurisdiction over
Waring’s Dump based on PRC section 48022, subdivision (h), which gives these agencies
authority to exert “direct oversight” over the remediation of hazardous substances and

" Appellant cited U.S. v. W.R. Grace & Co. (2005) 429 F.3d 1224 (Grace), for the purpose of explaining the term

“remediation,” and the requirements of invohintary remediation. However, Grace interpreted the federal
Comprehensive Environmental Response, Compensation, and Liability Act (42 U.S.C. § 9601 et seq.) (CERCLA),
legislation which addressed the designation and remediation ofso-callcd federal “Superfund” sites. This case.is not -
applicable to the issues rased in the appeal herein.

12 PRC section 48022, subdivision (d), states: “A burn dump site is a solid waste disposal site and, as such, is a site
that is eligible for funding pursuant to the program, provided all other criteria for program eligibility are met.
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hazardous waste at burn dumnp sites. However, that same subsection makes clear that “the
board and the Jocal enforcement agencies” (i.e., CIWMB and EMD) have presumptive
autharity over burn dump sites, PRC section 48022 5, subdivision (b), required CIWMB,
DTSC, and the Water Board to “develop protocols to be-utilized by the board and the local .
enforcement agencies for site investigation and characterization of hazardous substances at .
burn dump sites.” The Burn Dump Protocol was promulgated in response to this leg1slat1ve
directive, and as.specified under the terms of said protocol, the affected agencies engaged. in -

- consultation and determined that EMD would be the lead agency for remediation action
concerning Waring’s Dump (Finding 19). Appellant’s claim that EMD has unproper]y
asserted its authority over appel]ant is not persuasive:*’

5 Appellant clalms that EMD’s authonty over Wanng s Dump is derived

. excluswely from PRC sections 48021 - 48023.5, and that the portions of the PRC requiring
provision of a closure plan and allowing enforcement actions do not apply to Waring’s
Dump. This claim is not persuasive. Under PRC section 48022, subdivision (a), “Pursuant

-to the legal framework and definitions pertaining to solid waste contained in this division, the
board and the local enforcement agencies have general authority and responsibility for
responding to environmental conditions at solid waste disposal sites to ensure protection of
the public health and safety and the environment.” As previously noted in Lega! Conclusion
1, PRC section 48022, subdivision (h), burn dump sites are presumed to be solid waste
disposal sites, subject to the general authority and responsibility of the board and the local -
enforcement agencies. PRC section 48022.5, subdivision (j), states: “Nothing in this section
is intended to limit the authority of the board, the department, the State Water Resources
Control Board, or a regional board pursuant to other provisions of law.”

' PRC section 45000, subdivision (a) states: “Except as provided in subdivision (b),
the enforcement agency may issue an administrative order requiring the owner or operator of
a solid waste facility to take corrective action as necessary to abate a nuisance, or to protect
human health and sajety or the environment.” (emphasis added) Thus, EMD, as the LEA,
was authorized to issue the Notice and Order, requiring the owners of Waring’s Dump,
including appellant, 10 take corrective actions as set forth therein. Furthermore, EMD’s
author;zty to impose civil penalties is set forth in PRC section 45011, subdivision (a), which
states:

0 Appellant’s assertion that, having declined to take lead responsibility, DTSC and'or the Water Board determined
that no site remediation is necessary for Waring's Dump, is not supported by tte evidence. The SIR clearly found
that Waring’s Dump did not meet mninimum standards for closed disposal sites, and recommended remediation
(Finding 18). Furthermors, PRC section 48022.5, subdivision (g), provides in part that, “[i}, following & review of
the site information, ... the department [DTSC) or a regional board [Water Board] does not request to provide
remediation oversight, reinediation oversight of Ihe site shall remain with the board[CIWMB]. .

Y PRC section 45000, sub:division (b), states: “An administrative order shall not be issved for any minor violation

that is corrected immediately in the presence of the inspector. Immediate compliance in that manner shall be noted in -
the inspection report” In this case, the violations were neither minor nor corrected immediately in the presence of

the inspector; hence, the exception set forth in PRC section 45000, subdivision (b) is inapplicable.

2 PRC section 45011, subdivision (b), states:
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(a) If an enforcement agency determines that a solid waste
facility or disposal site, is in violation of this division, any

' 'regulatlons adopted pursuant to this d1v1smn any corrective
"action or cease and desist order, or-any other order issued under
this d1\'1s1on or poses a potential or actual threat to public health

' and saf ety or the environment; thé enforcement agency may
"issue an order establlskung 4 time schedule according to which
‘the facility of site shall be brought into compliance with this
division. The order may also provide for a civil penalty, to'be
imposed administratively by the enforcement agency, in an
amount not to exceed five thousand dollars ($5,000) for each
day oh which a violation occurs, if compliance is not achieved in
accordance with that time schedule. )

6. Appellant contends that the hearmg procedure set forth in PRC section 44310,
under which this proceeding is being conducted, is only applicablé to the suspension or
revocation of permits, and is therefore invalid as applied against appellant. This contention is
completely without merit. As set forth in Legal Conclusion 5, PRC section 45000, -
subdivision (a), establishes EMD’s authority to take enforcement action against the owner of
a solid waste facility, such as appellant. PRC section 45002 states: “An order issued pursuant
to this part or Part 4 (commencing with Section 43000) shall provide the person subject to
that order with a notice of that person’s right to appeal pursuant to Part 4 (commencing with
Section 43000) and Part 6 (commencing with Section 45030).” Thus, the appeal procedure,
including the right to a hearing under PRC section 44310, is applicable to appellant.

7. Appellant claims that the Title 27 regulations that were the basis of EMD’s
Notice and Order are only applicable to operators of solid waste facilities, and cannot be
applied against the owners of Waring’s Dump, including appellant. This claim is without
merit. 27 CCR section 20150 (CTWMB) states:

Unless the context requires another construction, the definitions

(b) Before issuin;s an order that imposes a civil penalty pursuant © subdivision (a), an enforcement
agency shall do both of the following;

(1} Notify the operator of the solid waste facility that the facility is in violation of this division.

(2) Upon the request of the operator of the solid waste facility, meet with he operator of the solid
waste facility to clarify regulatory requirements and to determine what actions, if any, that the
operator may voluntarily take to bring the facility into compliance by the carliest feasible date.

. Based on the language of PRC section 45011, subdivision (b}, appellant contends that PRC section 45011
only applies to operators of solid waste facilities, rather than owners. This contention is not persuasive; where, as in
the case of Waring’s Dump, there is no operator, the notificatbn requirement would not apply. However, in the
present case, EMD} issued its Notice and Order two years before it issued the Penaity Order against appeliant; in the
interim, EMD staff met frequently with appellant to attempt to obtain his compliance withregulatory requirements.
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set forth in this chapter and in Division 30 of the Public
Resources Code shall govern the construction of this
Subdivision. No definitions which are present in Division 30 of
the Public Resources Code are repeated herein. Consequently,
those definitions should be read in conjunction with the ones set
forth herein.

27 CCR section 20164 states in part;

“QOperator” (CIWMB) means the landowner or other person who
through 2 lease, franchise agreement or other arrangement with
the landowner becomes legally responsible to the State for
including, but not limited to, the following requirements fora -
solid waste facility or disposal site:

(A) obtaining a solid waste facility permit;

(B) complying with all apphcable federal, state and local
requlrements

(C) the physical operation of the facility or site; and

(D) closing and maintaining the site during the poétclosure
maintenance period.

Appellant is a landowner who is legally responsible to the state for complying with all
applicable federal, state, and local requirements, and for closing and maintaining the site
during the postclosure maintenance period; thus, he falls within the definition of “operator”
for purposes of Title 27 regulations. :

Appellant also argued that Title 27 regulations were not applicable because (1) they
cannot be applied “retroactively” to sites closed prior to November 27, 1984; (2) California
Code of Regulations. title 22, should apply; (3) if AB2136 funding for remediation is not
sought, no enforcement action is required; and (4) the LEA should be chosen by the
“discharger,” and appellant never “chose” EMD as the LEA. These arguments are rejected
for the following reasons: (1) 27 CCR section 21100, subdivision (d), states: “Closed sites
for which closure plans were not approved pursuant to §20164 or §21099, and iliegal or
abandoned disposal sites which pose a threat to public health and safety or the environment
shal] implement the provisions of these regulations as required by the EA;” thus the
regulations specifically apply to older sites such as Waring’s Dump, and are not being
applied “retroactively.” (2) Title 22 regulations apply to DTSC; since EMD, rather than
DTSC is the appropriate enforcement agency (Legal Conclusions 1 and 2), Title 22
regulations are inapplicable. (3) In this case, the trigger for evaluation of the site under the
Burn Dump Protoco) was a proposal to develop the property, and once deficiencies were
noted, enforcement action was authorized under the statutes and regulations (Findings 17-

¢
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18). (4) Under the Burn Dump Protocol and PRC sections 48022 and 48022.5, the LEA is . _ -
the presumptive lead agency in burn dump remediation cases, unless either DTSC or the
Water Board requests to be the lead agency.” The protocol was followed in this case, and
DTSC and the Water Board declined to take lead responsibility (Finding 19).2

8. Appellant contends that the City of Sacramento has exclusive jurisdiction over
illegal dumping and/or nuisance activities at Waring’s Dump. Appellant is apparently
relying on language in City of Lodi v. Randtron, supra, 118 Cal. App.4th 337, in which the
court agreed that local municipalities retain-authority to regulate hazardous waste
remediation “in some circumstances.” (/d., at.p. 352.) The court went on to state: “Under
article X1, section 7 of the California Constitution, a municipality's police power to protect
the health, safety and comfort of its inhabitants is plenary. As long as that power is exercised
within the municipality's territorial limits and does not conflict with state law, it is :
coextensive with that of the Legislature [citation.]” (/bid.) The Lodi case does not provide
support for appellant’s position. In this case, EMD has statutory authority to take regulatory
enforcement action against Waring’s Dump. The City of Sacramento may act so long as its
actions do not conflict with EMID’s statutory authority; EMD-is certainly not precluded from
enforcing provisions of the PRC or Title 27 regulations.”* Nor is EMD precluded from
taking remedial action by the fact that illegal dumping may have taken place at Waring’s
Dump. PRC section 48021, subdivision (¢)(1), provides that CTWMB may abate illegal
disposal sites, and subdivision (¢)(3) requires the LEA to provide ongoing enforcement in
such circumstances to prevent recurrence of illegal dumping. '

Appellant's contentions/defenses concerning issuance of the Notice and Order were waived
due to appellant’s failure to appeal the Notice and Order

9. Appellant contends that the appeal filed by the City of Sacramento against the
January 28, 2005 Notice and-Order should be treated as an appeal by all of the owners of
Waring’s Dump. This contention is without merit. The basis for the City of Sacramento’s
appeal was that the S(R did not include testing on property owned by the City, and it was on
that basis that the Notice and Order was rescinded against the City only (Finding 27).
Clearly, the SIR was applicable to property owned by appellant and the Lupsas, and the

¥ AB2061, relied on by appellant in support of his position, is clearly inapplicable. The purpose of the Site
Designation Process estabiished by AB2061 on January 1, 1994 was to allow-a Responsible Party (as defined) who
Bgrees to carry out a site juvestigation and remedial action to request the Site Designation Committee within the
California Environmental Protection Agency.(Cal/EPA) to designate a single state or local agency to oversee the
cleanup action, Appellant has not taken any of the actions that would trigger such a request, and the statuiory
scheme put in place throuygh AB2136 clearly contemplated that CTWMB and the LEAs would be lead agencies in
most burn dump site remediations. '

¥ Appellant’s citation of PRC section 43205, subdivision (c), in support of the City of S8acramento’s exclusive
jurisdiction over illegal dumping, is misplaced; subdivision (c) states that “{the board [CTWMB] and the
enforcement agency [EMD] shall not, at any time, impose duplicative fees or chages on the owner or operator of a
solid waste facility” (emphasis supplied) Thus, this scction refers specifically to the enforcement authority of
CIWMB and the LEA, not a municipality such as the City of Sacramento,
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defense asserted by the City was not. applicable to the remaining owners. F inally, the owners
were each informed of their-individual obligation to appeal the Notice and Order; having
failed to do so, the Nutice and Order became enforceable as to appellant and the Lupsas.

10. - All arguments ra1sed by appellant challcngmg the Notice and Order, that have
not been addressed as jurisdictional challenges, are deemed waived by reason of appellant’s
failure to timely appeal the:Notice and Order. These arguments include; but are not limited

to:

A. Lat hes; :

B. Failure of state agencnes to initiate remediation of Wanng s Dump for.more
than 50 years;.

C. Due to the age of Wanng 8 Dump-,'the site is stable and no remediation is
required; : ‘

D.  Alleged zoning restrictions that would disallow placing “cover” on the
property. ) : ' :

Appellant’s contentions/defenses concerning the NOPA

11.  Appellant claims that EMD did not comply with PRC section 45011,
subdivision (b), by failing to meet with the owners before imposing the Penalty Order.- This
contention is without merit. PRC section 45011, subd1v1szon (b), states:

(b) Before issuing an order that i 1mposes a civil penalty pursuant
to subdivision (a), an enforcement agency shall do both of the -
following:

(1) Notify the operator of the solid waste faclhty that thc faclhty
1s in violation of this division.

(2) Upon the request of the operator of the solid waste facility,
meet with the operator of the solid waste facility to clarify
regulalory requirements and {o determine what actions, if any,
that the operator may voluntarily take to bring the facility into
compliance by the earliest feasible date.

In this case, the Notice and Order provided notification to appellant that Waring’s
Dump was in violation of PRC Division 30 and applicable Title 27 regulations. EMD met
with appellant numerous times over the two-year period between issuance of the Notice and
Order and the issuance of the NOPA in order to gain compliance; and the NOPA itself stated
that appellant could request the LEA to schedule a settlement conference which appellant .
failed to do (Fmdmg 38).

12 Appellant claimed the NOPA and Pénalty Order were defective because
neither document contained an explanation of how the penalties were derived. The penalty
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calculation was fully explained at the adrnini;strativé hearing (Findings 63 and 64), and the -
failure to provide that information-in T.he NOPA did not render that document or the Penalty
Order uncnforccablc ' :

o - 13, 'Appellant claims that there cannot be.any penalty imposed against Krishna

' - Living Trust because, according to PRC. section 48023, subdivision (a), “[i}f the board -
expends any funds pursuant to this article, the board.shall, to the extent feasible, seek-
repayment from responsible parties in an amount equal to the amount expended, a
reasonable amount for the board's cost of contract administration, and an amount equal to-the
interest that would have been earned on the expended funds.” (emphasis supplied) Appellant
denies that he is a responsible party, since Waring’s Dump ceased activities many years
before Krishna Living Trust purchased the property. This claim is without merit. The statute
cited is irrelevant, since CIWMB is not secking repayment from appellant; rather, EMD is
imposing a penalty.”” Furthermore, the Public Resources Code does not define “responsible
party,” However, Health and Safety Code section 25323.5, subdivision (a), states that
“responsible party” means “those persons described in Section 107(a) of the federal act (42

. U.S.C. Sec. 9607(a)).” The definition of “covered person” in 42 U.S.C. section 9607(a)(1)

includes “owner,” '

14, Appellant claims that imposition of civil penalties is an inappropriate remedy
in this case. According to appellant, once the owners failed to comply with the Notice and
Order, CIWMB shouid have taken action 1o remediate the site, after determining that the
owners were unwilling or unable to provide remediation. . In support of his position, appellant
cites PRC section 48020, subdivision (b), which states: “The board shall, on January 1, 1994,
initiate a program for the cleanup of solid waste disposal sites and for the cleanup of solid
waste at codisposal sites where the responsible party either cannot be identified or is unable
or unwilling to pay for timely remediation, and where cleanup is needed to protect public
health and safety or the environment.” Under PRC section 48021, subdivision (b)(1), “[i]n
‘administering the program authorized by Section 48020, the board may expend funds directly
for cleanup, provide loans to parties who demonstrate the ability to repay state funds, and
provide partial grants to public entities, to assist in site cleanup.” And, under PRC sections
48023 and 48023.5, CTWMB is entitled to recover its costs from responsible parties, and such

- costs or damages constitute a lien upon the real property owned by any responsible party that
is subject to the remedial action.

Although appcllant correctly states that CIWMB had the option of proceeding with .
‘remediation without the consent of the owners, it was not obligated to do so. Under PRC
section 48022.5, subdivision (j), “[n]othing in this section is intended to limit the authority of
the board, ... pursuant to other provisions of law.” Therefore, CIWMB, and the LEA (in this
- case, EMD), were free to pursue other remedies, including civil penalties, when appellant
failed to comply with the Notice and Order, as previously set forth in Legal Conclusion 5.

3 PRC 48023, subdivision (c), providés that “[t}he amount of any cost incurred by the board pursuent to this article
shall be recoverable from responsible parties in a civil action brought by the board or, upon the request of the board,
by the Attorney General prrsuant to Section 40432.” (emphasis supplied) :
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.15 . Appellant claims that the owners were capable of providing the-closure of
Waring’s Dump;, but was prevented from doing so by EMD’s unreasonable rejection of
appellant’s closure plan(s). Appellant further contends that EMD has contributed to the .
creation of a nuisance on appellant’s property:by preventing him from performing grading at
the site in the absencc of an approved closure plan, and disallowing someone to reside at the -
site t0.provide securily and prevent intruders-from coming onto the property. These.. .
contentions are not persuasive. .Appellant’s closure plans were properly rejected by EMD. -
and CIWMB, for the reasons stated in EMD’s letters to appellant on July 27, 2006, and .
September 27, 2006 (Findings 51 and.53). Given the legitimate concern about metals in the
soil at Waring’s Dump, and the potential exposure of waste in the absence of proper grading,
EMD was fully justified in seeking to prevent appellant from grading the site without an |
approved closure plan which addressed grading and cover of the solid waste, Appellant
could have prevented intrusion onto his property by installing a secure fence, which he has
failed to do up to and including the date of hearing. . Appellant’s contention that he should
have been allowed to have a person remain on-site to provide security is rejected.

Reasonableness of the Penalty Order

16.  Appellant contends that he was “surprised” by the penalty order, because of his
belief that the owners were in negotiations with EMD-and CIWMB concerning a closure plan
to be developed by CIWMB, which appellant believed he would have an opportunity to
review, comment on, and possibly incorporaie elements into a closure plan that he would
propose to remcdlate the site. Appellant further contended, in the document treated as his
Statement of Issues: :

The nolice of penalty is to discourage the appeal. For the
appeals, the notice of penalty has a threat for the retaliation as
the future enforcement action.,

The Administrative Law Judge interpreted appellant’s argument to mean that EMD’s
offering of a settlement to the owners which would require them to agrée to voluntary
remediation under AB2136, including the placement of a lien on their property, at the same
time that they were served with a NOPA with penalties in excess of $400,000 against
appellant, and $300,000 against the Lupsas, had an inherently coercive effect, in that a
rejection of the settlement meant exposure to liability for collective civil penalties of over
$700,000. At the same time, since they had not seen the closure plan proposed by CIWMB
(Finding 48), the owners had no 1dea about-the extent of their financial commltment if they
accepted liens on thelr property.2® -

# Appellant also challenged the CIWMB plan as deficient, and claimed that acceptance of the stipulated settlement
would expose the owners to liability from neighbors from flow of toxic materials onto adjacent property. This claim
is,without merit. The plan proposed by SCS Engineers was determined by CIWMB staff to meet minimum closure
standards for burn dump sites (Finding 48).
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17.  With respect to the violations of 27 CCR sections 20530 (Inadequate Site
Security) and 20750 (Inadequate Site Maintenance), appellant’s contention is not persuasive. . -
Appellant was on notice abott the need to maintain and secure the site, and was-repeatedly . .
cited by EMD personne! for failure to-remediate these deficiencies at every inspection
performed on the site between January 2005 and February 2007. Appellant was repeatedly .
reminded that the Notice and Order was still in effect, and on March 10, 2006, was .
specifically. warned that failure to abate the v101a‘uons “may resu]t in addltlonal enforcement
actions.” (Fmdmg 31 : :

18. .. With n,spect to-the v101at10ns of 27 CCR sections 20650 (Inadequate Gradmg
of Fill Surfaces) and 21100, subdivision (d) (Failure to Implement Closure Activities), the
corrective actions to be taken, as specified in the Notice and Order, were to provide and
implement a closure plan. - As set forth in further detail in Legal Conclusion 19 below, it was
not appropriate to impose a civil penalty against appellant at the time of issuance of the-
NOPA for failure to implement a closure plan. However, starting with the March 10, 2006
inspection of the site conducted by Lisa Todd, it was apparent that appellant was engaged in .
grading activities in the absence of an approved closure plan (F inding 43).. This conduct
violated 27 CCR section 20650, concerning proper grading, since the grading could not take
place without an approved closure plan in place. Improper grading activities, including the -
presence of the three backhoes on appellant’s property, were in evidence up to and including
the date of issuance of the first NOPA (Findings 44, 46, 47, 50, and 57). Thus, EMD was
justified in seeking a civil penalty against appellant for violation of 27 CCR section 20650,
dating back to Ms, Todd’s March 10, 2006 inspection.

19.  With respect to appellant’s failure to implement closure-activities as required
" by the LEA (27 CCR section 21100, subdivision (d)), appellant’s argument has merit. For

" more than two years, both before and after EMD issued the Notice and Order, EMD and the
owners were discussing the possibility that the CTWMB would provide a closure planto
remediate the Waring’s Dump site, under the AB2136 program (Findings 21, 36, 38, 39, 53,
and 60). During that time, appellant authorized access to his property for purposes of
CIWMB's site investigation (Finding 42), and he submitted his own (albeit inadequate)
closure plans (Findings 45 and 49). Based upon representations made by Lisa Todd in her .
March 10, 2006 and June.19, 2006 Inspection Reports (Findings 43 and 50), and in meetings
with the owners, a rensonable person would have been justified in believing that he was
going to be given an vpportunity to review CIWMB’s closure plan before deciding whether
or not to accept remediation pursuant to the AB2136 program, and before civil penalties
would be imposed for failure to submit and implement a closure plan. This is true
notwithstanding the fact that appellant made it clear from the outset that he would not accept
a lien on his property (Findings 21 and 38). At the time appellant filed his appeal from the
Penalty Order, he hact no way of knowing that the total projected cost to remediate the entire
Waring”s Dump site was less than the amount of the proposed civil penalty assessed against
appellant (Findings 48 and 58). The plans and cost estimate were available to C'WMB (and
presumably to EMD) from August 2006 (Finding 48). The failure to disclose this
information to appellant in a timely fashion, as well as CIWMB'’s overall delay in developing
a remediation plan afier access to the property was granted by the owners in October of 2005,
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is considered as a substantial factor in mitigation of the proposed penalty. Under all of the
circumstances set forth above, it would be inappropriate to impose a civil penalty against
appellant for violation of 27 CCR section 21 100 subd1v1s:on (d) (Failure to Implement
Closure Actwmes) PR

Amount of C:v:l Pem:lties

20. 27 CCR section 20530 (Inadegugte Site Secun'gx) As set forth inr Flndlng '
64.A., EMD seeks a civil penalty for this violation of $125 pet day (base amount), which is

. two and one-half percent of the maximum $5,000 per day authorized by PRC section 45011.
This amount reflects the nature, circumstances, extent, and gravity of the violation, taking
into account protection of public health and safety and the environment (PRC section 45016,
subdivision (a)). By failing to secure the site, appellant has exposed the public to.risk from .
exposure to toxic materials in the soil. Although having more than two years to do so,
appellant has not corrected the violation, and the violations/circumstances leading to the
violations were not due to circumstances beyond the reasonable control of the violator (PRC
section 45016, subdivisions (b) and (f)). EMD applied & multiplier of 20 percent to the base -
amount, because appellant demonstrated a chronic pattern of noncompliance with applicable
laws and regulations, and his conduct was intentional (PRC section 45016, subdivisions (c)
and (d)). EMD calculated the penalty from February 12, 2005, the date the Notice and Order
became final, to December 31, 2006, a period of 687 days (Finding 64). Under the
circumstances, a civil penalty of $103,050 for this violation is appropriate.”’

21, 27 CCR section 20750 (Inadequate Site Maintenance). As set forth in Finding
64.C., EMD seeks a civil penalty for this violation of $100 per day (base amount), which is

two percent of the maximum $5,000 per day authorized by PRC section 45011. Applying the
factors of PRC section 45016, this amount reflects the somewhat lesser risk to public health
and safety and the epvironment, when compared to the failure to provide adequate site
security (Legal Conclusion 20). Again, appellant allowed this condition to remain
uncorrected for two vears, demonstrating a chronic pattern of noncompliance that was
unexcused by circumstances not under his control (PRC section 45016, subdivision (c)).
EMD applied a 10 percent multiplier to the base amount, and calculated the penalty for this
violation from February 12, 2005, the date the Notice and Order became final, to December
31, 2006, a period of 687 days (Finding 64). However, in this instance, the Notice and Order
gave appellant until February 28, 2005 to correct this violation. Thus, the period of violation
for purposes of imposing the civil penalty was 672 days Under the circumstances, a civil
penalty of $73,920 for this violation is appropriate. 8

. 22. 27 CCR section 20750 (Inadequate Grading of Fill Surfaces). As set forth in
Finding 64.B., EMD seeks a civil penalty for this violation of $150 per day (base amount),
which is three percent of the maximum $5,000 per day authorized by PRC section 45011.
Applying the factors of PRC section 45016, this amount reflects the somewhat greater risk to

77 2125 per day x 687 days = $85,875. $85,875 + (.20 x $85,875) = $103,050.
2% $100 per day x 672 days = $67,200. $67,200 + (.10 x $67,200) = $73,920.
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public health and safety and the environment, when compared to the failure to provide .
- adequate site security (Legal Conclusion 20). As set forth in Legal Conclusion 18, this
became a continuing-violation as of March 10, 2006, the date that Lisa Todd noted the
- presence of three backhoes on the property, and evidence that grading activities had taken .
place. Appellant allowed this condition to remain uncorrected for more than nine months, in.
defrance of EMD’s efforts to have the backhoes removed. This demonstrated a chronic
pattern of intentional noncompliance that was unexcused by circumstances not under his -
control (PRC séction 45016, subdivisions (c) and (d)). EMD appropriately applied 2 20 -~
percent multiplier to the base amount. The period of violation for purposes of imposing the
civil penalty was 297 days (March 10, 2006 to December 31, 2006). Undcr the
circumstances, a civil penalty of $53,460 for this vnolat]on is appropriate.”

23. 27 CCR section 21100 subdmsmn d ailure to Implement Closure
Activities). For the reasons set forth in Legal Conclusion 19, it was not appropriate for EMD
to impose a civil penalty for this v101atlon as of the date the NOPA was issued.

24.  Appellant contends that the imposition of civil penalties in the amount sought
by EMD, was excessive by a “reasonable person” standard, and was designed to bring.
financial ruin down upon appellant, or to coerce him into accepting EMD’s setilement offer,
which would result in a lien being placed on his property. Appellant’s contention is not
persuasive, Given the length of time appellant allowed the property to be unsecured and
improperly maintained, and given the risk to the public health and safety from access to a
burn dump site upon which junk and debris had been deposited, and where appellant had
engaged in improper grading activities, the revised civil penaltles, in the total amount of
$230,430, were reasonable and appropriate. - :

Conclusion

25.  PRC sections 43209 and 45000, and 14 CCR sections 18304 and 18304.1,
authorize EMD to issue enforcement orders for violations of the PRC and regulations
adopted pursuant to ivision 30 of the PRC. PRC section 45011 authorized EMD to assess
penalties for failure to comply with the enforcement order (Findings 1 and 2, and Legal
Conclusions 5 and 6).

26.  Pursuant to PRC section 45011, cause exists to impose a civil penalty on
appellant for failure 10 correct the violation of 27 CCR section 20530, as set forth in EMD’s
Notice and Order, dated January 28, 2005, by reason of Findings 22-24, 28-34, 58, and 61,
and Legal Conclusions 17, 20, and 25. A civil penalty in the amount of $103,050 is
reasonable and appropriate (Findings 63-64, and Legal Conclusions 20 and 24).

27.  Pursuant to PRC section 45011, cause exists to impose a civil penalty on
appellant for failure 10 correct the violation of 27 CCR section 20650, as set forth in EMD’s
Notice and Order, dated January 28, 2005, by reason of Findings 22-24, 43-44, 46-47, 50, 57--

2 §150 per day x 297 days = $44,550, $44,550 + (.20 x $44,550) ~ $53,460.
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58, and 61, and Legal Conclusions 18, 22, and 25.. A civil penalty in the amount of $53,460
is reasonable and approprlate (Fmdmgs 63- 64 and Legal ‘Conclusions 22 and 24).

28. Pursuant to PRC sectlon 4501 1 cause emsts to 1mposc a civil pcnalty on.

- appellant for failure o correct the violation of 27-CCR section 20750, as set forth in EMD’s -
Notice and Order, dated January 28, 2005, by reason of Findings 22-24, 28-34, 58,:and 61,
and Legal Conclusions 17, 21,-and-25." A civil penalty in the amount of $73,920 is
reasonablc and appropriate (Fmdmgs 63- 64 and Legal Conclusnons 21 and 24).

. 29. No cause e)nsts to impose a civil penalty on appellant pursuant to PRC section
45011, for faiture to correct the violation of 27 CCR section 21100, subdivision (d), as set
forth in EMD’s Notice and Order, dated January 28, 2005, by reason of Flndlngs 36-42, 45,
48-49, and 51-56, and Legal Conclusions 19 and 23, :

30. . All arg_mnents of the parties not speclﬂcally addresscd herein were con31dered
and are rej ected

.ORDER

1. The appeal of Krishna Living Trust and Raghvendra Singh from the Notice of
Penalty Assessment and Penalty Order issued on March 7, 2007 in regard to Waring’s Dump,
SWIS #34-CR-5017, APNs 038-0202-001, 038-0812-005, and 038-0182-010, is granted in
" part and denied in part, pursuant to Legal Conclusions 26, 27, 28, and 29.

2. Appellant Krishna Living Trust is ordered to pay the sum of $230,430 as and
for a Civil Penalty to the Sacramento County Envxronmental Management Department, State
of California.

Dated:  4-Y-07

BﬂlflMMﬁ E’):m
CATHERINE B. FRINK '

" Administrative Law Judge
Office of Administrative Hearings
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NOTICE OF RIGHT TO APPEAL

lf 042

Pursuant to Division 30 of the Public Resources Code, you are hereby notified of your

right to appeal the Decision issued in this matter, as follows:

§ 45002, Notice of right to appeal required with issuance of order

An order issued pursuant to this part or Part 4 (commencing with Section
43000) shall provide the person subject to that order with a notice of that
person's right to appeal pursuant to Part 4 (commencing with Section 43000)
and Part 6 (commencing with Section 45030).

§ 45030. Appeals; Time limitations; Requirements to commence;
Applicable procedures

(a) A party to a hearing held pursuant to Chapter 4 (commencing with Section
44300) of Part 4 may appeal to the board to review the written decision of the
hearing panel or hearing officer or to review the petitioner's request in the
instance of a failure of a hearing panel or hearing officer to render a decision
ot consider the request for review, or a determination by the governing body
not to direct the hearing panel or hearing officer to hold a public hearing,
under the following circumstances:

(1) Within 10 days from the date of issuance of a written decision by a hearing

‘panel or hearing officer.

(2) If no decision is issued, within 45 days from the date a request for a
hearing was received by the enforcement agency for which there was a failure
of a hearing panel or hearing officer to render a decision or consider a
petitioner's request pursuant to Section 44310. -

(b) An appellant shall commence an appeal to the board by filing a written
request for a hearing together with a brief summary statement of the legal and
factual basis for the appeal. '

(c) Within five days from the date the board receives the request for a hearing,
the board shall schedule a hearing on the appeal and notify the appellant and

- all other partics to the underlying proceeding of the date of the board hearing.

~(d) The board shall hear the appeal within 60 days from the date the board

received the request for the appeal.
(e) The board shall conduct the hearing on the appeal in accordance with the

procedures specified in Article 10 (commencing with Section 11445.10) of
Chapter 4.5 of Part 1 of the Government Code.
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PROOF OF SERVICE

I, Cindy Watts, declare as follows: I arm over 18 years of age and have no interest in the action within;
my place of employment and business address is:

Office of Administrative Hearings
2349 Gateway Oaks, Suite 200
Sacramento, CA 95833-4231

On September 5, 2007, I served a copy of the following entitled action:

DECISION - OAH CASE NO. — N2007040062
to each of the person(s) named below, at the address set out next to each name, by the following method:

Mr. John H, Reed, Deputy County Counsel
County of Sacramento

700 H Street, Suite 2650

Sacramento, CA 95814

Mr. Raghvendra Singh
P.O.Box 162783
Sacramento, CA 95816

ﬁ TS MAIL — by en:losing the action in & sealed envelope andplacing the envelope for colketion and mailing on that date and at the Office of
Administrative Hearings, City of Sacramento, County of Sacramento, State of Califomin, following ordinary busincss practices. I am readily
familiar with the Office of Adminisirative Hearings' prw:tncc for collcl:tmg and processing correspondence for mailing. On the same day that
correspendence i placed for collection mid mailing, it is deposited in the ordinary course of business with the United States Postal Serviee ina
scaled envelope with posiage fully prepaid,

XX_Certificd Mail. and € crtificd Mail and Reeylar Mail 1o Mr. Singl

D FACSIMILE TRANSMISSION - by‘personally transmitting to the above-named person(s), who has previously agreed to receive

documents via facsimile transmission, to the facsimile number(s) shown above, on the date and time listed below, from facsimile machine number,
pursuant (o California Rules of Count, rules 2003-2008, Government Code section 11440.20, and California Code Regulations, title 1, section 1008,
subdivision {(d). A true copy of the above-described documents(s) was ransmitted by facsimile transmission and the transmission wes reported as
complefe and without error, A copy of the transmission report, properly issued by the transmitting machine, is attached to this proof of service.

D MESSENGER SERVICE — by causing such envelope(s) 1o be delivered to the office of the addressee(s) listed above by:

D PERSONAL SERVICE - vy causing s true copy of the above-described document(s) to be hand delivered to the office(s) of the
addressee(s) listed sbove, pursuant to California Code Regulations, title 1, section 1008, subdivision (b)

Name of Person o whom document delivered:

I declare under penalty of petjury, under the laws of the State of California, that the foregoing is true and
correct, and this Declaration was executed at Sacramento, California at
9:54 AM 54 AM on the 5 of September, 2007.






